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only by reason of section 4946(a)(1)(D) 
but also by reason of another subpara-
graph of section 4946(a)(1). However, 
the liability imposed on a disqualified 
person and one or more members of his 
family for joint participation in an act 
of self-dealing shall be joint and sev-
eral in accordance with section 
4941(c)(1) and § 53.4941(c)–1(a). 

(ii) Examples. The provisions of this 
subparagraph may be illustrated by the 
following examples:

Example (1). Private foundation X permits 
A, a substantial contributor to X, and her 
spouse, H, to use an automobile owned by X 
and normally used in its foundation activi-
ties to travel from State Z to State Y for a 
vacation on December 1, 1971. The auto-
mobile is then returned to X until December 
21, 1971, when X again permits them to use 
the automobile to return to their home in 
State Z. Under these circumstances, there is 
one act of self-dealing on December 1, 1971, 
and a second act of self-dealing on December 
21, 1971.

Example (2). Assume the facts as stated in 
example (1), except that B joined A and H on 
their vacation and traveled with them both 
to and from State Y. B is a disqualified per-
son with respect to X, but he is not related 
by blood or marriage to A or H. Assume also 
that X is not paid for the use of its auto-
mobile, but that the fair rental value during 
the taxable period is $300 (or $100 per person) 
for a one-way trip between State Y and State 
Z. Under these circumstances, there are four 
acts of self-dealing, two with respect to A 
and H and two with respect to B. The 
amount involved with respect to A and H is 
$200 for each act, and the amount involved 
with respect to B is $100 for each act.

(f) Fair market value. For purposes of 
§§ 53.4941(a)–1 through 53.4941 (f)–1, fair 
market value shall be determined pur-
suant to the provisions of § 53.4942(a)–2 
(c)(4). 

[T.D. 7270, 38 FR 9493, Apr. 17, 1973, as amend-
ed by T.D. 8084, 51 FR 16301, May 2, 1986]

§ 53.4941(f)–1 Effective dates. 
(a) In general. Except as provided in 

paragraph (b) of this section, 
§§ 53.4941(a)–1 through 53.4941(e)–1 shall 
apply to all acts of self-dealing engaged 
in after December 31, 1969. 

(b) Transitional rules. (1) Commitments 
made prior to January 1, 1970, between 
private foundations and government offi-
cials. Section 4941 shall not apply to a 
payment for one or more purposes de-
scribed in section 170(c) (1) or (2)(B) 

made on or after January 1, 1970, by a 
private foundation to a government of-
ficial, if such payment is made pursu-
ant to a commitment entered into 
prior to such date, but only if such 
commitment was made in accordance 
with the foundation’s usual practices 
and is reasonable in amount in light of 
the purposes of the payment. For pur-
poses of this subparagraph, a commit-
ment will be considered entered into 
prior to January 1, 1970, if prior to such 
date, the amount and nature of the 
payments to be made and the name of 
the payee were entered on the records 
of the payor, or were otherwise ade-
quately evidenced, or the notice of the 
payment to be received was commu-
nicated to the payee in writing. 

(2) Special transitional rule. In the case 
of an act of self-dealing engaged in 
prior to July 5, 1971, section 4941(a) (1) 
shall not apply if: 

(i) The participation (as defined in 
§ 53.4941(a)–1(a)(3)) by the disqualified 
person in such act is not willful and is 
due to reasonable cause (as defined in 
§ 53.4941(a)–1(b) (4) and (5)), 

(ii) The transaction would not be a 
prohibited transaction if section 503(b) 
applied, and 

(iii) The act is corrected (within the 
meaning of § 53.4941(e)–1(c)) within a pe-
riod ending [insert 90 days after date 
on which final regulations under sec-
tion 4941 are filed by the Federal Reg-
ister], extended (prior to the expiration 
of the original period) by any period 
which the Commissioner determines is 
reasonable and necessary (within the 
meaning of § 53.4941(e)–1(d)) to bring 
about correction of the act of self-deal-
ing.

Subpart C—Taxes on Failure To 
Distribute Income

SOURCE: T.D. 7249, 38 FR 768, Jan. 4, 1973, 
unless otherwise noted.

§ 53.4942(a)–1 Taxes for failure to dis-
tribute income. 

(a) Imposition of tax—(1) Initial tax. 
Except as provided in paragraph (b) of 
this section, section 4942(a) imposes an 
excise tax of 15 percent on the undis-
tributed income (as defined in para-
graph (a) of § 53.4942(a)–2) of a private 
foundation for any taxable year which 
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has not been distributed before the 
first day of the second (or any suc-
ceeding) taxable year following such 
taxable year (if such first day falls 
within the taxable period as defined in 
paragraph (c)(1) of this section). For 
purposes of section 4942 and this sec-
tion, the term distributed means dis-
tributed as qualifying distributions 
under section 4942(g). See paragraph 
(d)(2) of § 53.4942(a)–3 with respect to 
correction of deficient distributions for 
prior taxable years. 

(2) Additional tax. In any case in 
which an initial excise tax is imposed 
by section 4942(a) on the undistributed 
income of a private foundation for any 
taxable year, section 4942(b) imposes an 
additional excise tax on any portion of 
such income remaining undistributed 
at the close of the correction period (as 
defined in paragraph (c)(1) of this sec-
tion). The tax imposed by section 
4942(b) is equal to 100 percent of the 
amount remaining undistributed at the 
close of the taxable period. 

(3) Payment of tax. Payment of the ex-
cise taxes imposed by section 4942 (a) 
or (b) is in addition to, and not in lieu 
of, making the distribution of such un-
distributed income as required by sec-
tion 4942. See section 507(a)(2) and the 
regulations thereunder. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). M, a private foundation which 
uses the calendar year as its taxable year, 
has at the end of 1981, $50,000 of undistributed 
income (as defined in paragraph (a) of 
§ 53.4942 (a)–2) for 1981. As of January 1, 1983, 
$40,000 is still undistributed. On August 15, 
1983, a notice of deficiency with respect to 
the excise taxes imposed by section 4942 (a) 
and (b) is mailed to M under section 6212 (a) 
and the taxable period ends. Thus, under 
these facts, an initial excise tax of $6,000 (15 
percent of $40,000) is imposed upon M. An ad-
ditional excise tax of $40,000 (100 percent of 
$40,000) is imposed by section 4942(b). Under 
section 4961(a), however, if the undistributed 
income is reduced to zero during the correc-
tion period, this latter tax will not be as-
sessed, and if assessed, it will be abated, and 
if collected, it will be credited or refunded as 
an overpayment.

Example (2). Assume the facts as stated in 
example (1), except that the notice of defi-
ciency is mailed to M on September 7, 1984, 
and as of January 1, 1984, only $10,000 of the 
$50,000 of undistributed income with respect 
to 1981 is undistributed. Therefore, initial ex-

cise taxes of $6,000 (15 percent of $40,000, M’s 
undistributed income from 1981, as of Janu-
ary 1, 1983) and $1,500 (15 percent of $10,000, 
M’s undistributed income from 1981 as of 
January 1, 1984) are imposed by section 
4942(a). If the $10,000 remains undistributed 
as of September 7, 1984, the end of the tax-
able period, an additional excise tax of 
$10,000 (100 percent of $10,000, M’s undistrib-
uted income from 1981, as of September 7, 
1984) is imposed by section 4942(b).

(b) Exceptions—(1) In general. The ini-
tial excise tax imposed by section 
4942(a) shall not apply to the undistrib-
uted income of a private foundation: 

(i) For any taxable year for which it 
is an operating foundation (as defined 
in section 4942(j)(3) and the regulations 
thereunder), or 

(ii) To the extent that the foundation 
failed to distribute any amount solely 
because of incorrect valuation of assets 
under paragraph (c)(4) of § 53.4942(a)–2, 
if: 

(a) The failure to value the assets 
properly was not willful and was due to 
reasonable cause, 

(b) Such amount is distributed as 
qualifying distributions (within the 
meaning of paragraph (a) of § 53.4942 
(a)–3) by the foundation during the al-
lowable distribution period (as defined 
in paragraph (c)(2) of this section), 

(c) The foundation notifies the Com-
missioner that such amount has been 
distributed (within the meaning of sub-
division (ii)(b) of this subparagraph) to 
correct such failure, and 

(d) Such distribution is treated under 
paragraph (d)(2) of § 53.4942(a)–3 as made 
out of the undistributed income for the 
taxable year for which a tax would (ex-
cept for this subdivision) have been im-
posed by section 4942(a). 

(2) Improper valuation. For purposes of 
subparagraph (1)(ii) of this paragraph, 
failure to value an asset properly shall 
be regarded as ‘‘not willful’’ and ‘‘due 
to reasonable cause’’ whenever, under 
all the facts and circumstances, the 
foundation can show that it has made 
all reasonable efforts in good faith to 
value such an asset in accordance with 
the provisions of paragraph (c)(4) of 
§ 53.4942(a)–2. If a foundation, after full 
disclosure of the factual situation, ob-
tains a bona fide appraisal of the fair 
market value of an asset by a person 
qualified to make such an appraisal 
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(whether or not such a person is a dis-
qualified person with respect to the 
foundation), and such foundation relies 
upon such appraisal, then failure to 
value the asset properly shall ordi-
narily be regarded as ‘‘not willful’’ and 
‘‘due to reasonable cause’’. Notwith-
standing the preceding sentence, the 
failure to obtain such a bona fide ap-
praisal shall not, by itself, give rise to 
any inference that a foundation’s fail-
ure to value an asset properly was will-
ful or not due to reasonable cause. 

(3) Example. The provisions of this 
paragraph may be illustrated by the 
following example:

Example. In 1976 M, a private foundation 
which was established in 1975 and which uses 
the calendar year as the taxable year, incor-
rectly values its assets under paragraph 
(c)(4) of § 53.4942(a)–2 in a manner which is 
not willful and is due to reasonable cause. As 
a result of the incorrect valuation of assets, 
$20,000 which should be distributed with re-
spect to 1976 is not distributed, and as of 
January 1, 1978, such amount is still undis-
tributed. On March 29, 1978, a notice of defi-
ciency with respect to the excise taxes im-
posed by section 4942 (a) and (b) is mailed to 
M under section 6212(a). On May 5, 1978 (with-
in the allowable distribution period), M 
makes a qualifying distribution of $20,000 
which is treated under paragraph (d)(2) of 
§ 53.4942(a)–3 as made out of M’s undistrib-
uted income for 1976. M notifies the Commis-
sioner of its action. Under the stated facts, 
an initial excise tax of $3,000 (15 percent of 
$20,000) would (except for the exception con-
tained in subparagraph (1)(ii) of this para-
graph) have been imposed by section 4942(a), 
but since all of the requirements of such sub-
paragraph are satisfied no tax is imposed by 
section 4942(a).

(c) Certain periods. For purposes of 
this section— 

(1) Taxable period. (i) The term ‘‘tax-
able period’’ means, with respect to the 
undistributed income of a private foun-
dation for any taxable year, the period 
beginning with the first day of the tax-
able year and ending on the earlier of: 

(A) The date of mailing of a notice of 
deficiency under section 6212(a) with 
respect to the initial excise tax im-
posed under section 4942(a), or 

(B) The date on which the initial ex-
cise tax imposed under section 4942(a) 
is assessed. 
For example, assume M, a private foun-
dation which uses the calendar year as 
the taxable year, has $15,000 of undis-

tributed income for 1981. A notice of 
deficiency is mailed to M under section 
6212(a) on June 1, 1983. With respect to 
the undistributed income of M for 1981, 
the taxable period began on January 1, 
1981, and ended on June 1, 1983. 

(ii) Where a notice of deficiency re-
ferred to in subdivision (i) of this sub-
paragraph is not mailed because there 
is a waiver of the restrictions on as-
sessment and collection of a deficiency, 
or because the deficiency is paid, the 
date of filing of the waiver or the date 
of such payment, respectively, shall be 
treated as the end of the taxable pe-
riod. 

(2) Allowable distribution period. (i) 
The term ‘‘allowable distribution pe-
riod’’ means the period beginning with 
the first day of the first taxable year 
following the taxable year in which the 
incorrect valuation of foundation as-
sets (described in paragraph (b)(1)(ii) of 
this section) occurred and ending 90 
days after the date of mailing of a no-
tice of deficiency under section 6212(a) 
with respect to the initial excise tax 
imposed by section 4942(a). This period 
shall be extended by any period in 
which a deficiency cannot be assessed 
under section 6213(a), and any other pe-
riod which the Commissioner deter-
mines is reasonable and necessary to 
permit a distribution of undistributed 
income under section 4942. 

(ii) Where a notice of deficiency re-
ferred to in subdivision (i) of this sub-
paragraph is not mailed because there 
is a waiver of the restrictions on as-
sessment and collection of a deficiency, 
or because the deficiency is paid, the 
date of filing of the waiver or the date 
of such payment, respectively, shall be 
treated as the end of the allowable dis-
tribution period. 

(3) Cross reference. For rules relating 
to taxable events that are corrected 
within the correction period, defined in 
section 4963(e), see section 4961 (a) and 
the regulations thereunder. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1). In 1975 M, a private foundation 
which uses the calendar year as the taxable 
year, made an error in valuing its assets 

VerDate Mar<13>2002 07:47 Apr 18, 2002 Jkt 197095 PO 00000 Frm 00074 Fmt 8010 Sfmt 8010 Y:\SGML\197095T.XXX pfrm02 PsN: 197095T



75

Internal Revenue Service, Treasury § 53.4942(a)–2

which was not willful and was due to reason-
able cause. The error caused M not to dis-
tribute $25,000 that should have been distrib-
uted with respect to 1975. On March 1, 1978, a 
notice of deficiency with respect to the ex-
cise taxes imposed by section 4942 (a) and (b) 
was mailed to M under section 6212(a). With 
respect to the undistributed income for 1975, 
the taxable period is the period from January 
1, 1975, through March 1, 1978, and the allow-
able distribution period is the period from Jan-
uary 1, 1976, through May 30, 1978 (90 days 
after the mailing of the notice of deficiency).

Example (2). Assume the facts as stated in 
example (1), except that the Commissioner 
determines that it is reasonable and nec-
essary to extend the period for distribution 
through June 15, 1978. Thus, the allowable dis-
tribution period is from January 1, 1976, 
through June 15, 1978.

(d) Effective date. Except as otherwise 
specifically provided, section 4942 and 
the regulations thereunder shall only 
apply with respect to taxable years be-
ginning after December 31, 1969. 

[T.D. 7256, 38 FR 3317, Feb. 7, 1973, as amend-
ed by T.D. 8084, 51 FR 16302, May 2, 1986]

§ 53.4942(a)–2 Computation of undis-
tributed income. 

(a) Undistributed income. For purposes 
of section 4942, the term ‘‘undistributed 
income’’ means, with respect to any 
private foundation for any taxable year 
as of any time, the amount by which: 

(1) The distributable amount (as de-
fined in paragraph (b) of this section) 
for such taxable year, exceeds 

(2) The qualifying distributions (as 
defined in § 53.4942(a)–3) made before 
such time out of such distributable 
amount. 

(b) Distributable amount—(1) In gen-
eral. For purposes of paragraph (a) of 
this section, the term ‘‘distributable 
amount’’ means: 

(i) For taxable years beginning before 
January 1, 1982, an amount equal to the 
greater of the minimum investment re-
turn (as defined in paragraph (c) of this 
section) or the adjusted net income (as 
defined in paragraph (d) of this sec-
tion); and 

(ii) For taxable years beginning after 
December 31, 1981, an amount equal to 
the minimum investment return (as de-
fined in paragraph (c) of this section), 
reduced by the sum of the taxes im-
posed on such private foundation for 
such taxable year under subtitle A of 
the Code and section 4940, and in-

creased by the amounts received from 
trusts described in subparagraph (2) of 
this paragraph. 

(2) Certain trust amounts—(i) In gen-
eral. The distributable amount shall be 
increased by the income portion (as de-
fined in subdivision (ii) of this subpara-
graph) of distributions from trusts de-
scribed in section 4947(a)(2) with re-
spect to amounts placed in trust after 
May 26, 1969. If such distributions are 
made with respect to amounts placed 
in trust both on or before and after 
May 26, 1969, such distributions shall be 
allocated between such amounts to de-
termine the extent to which such dis-
tributions shall be included in the 
foundation’s distributable amount. For 
rules relating to the segregation of 
amounts placed in trust on or before 
May 26, 1969, from amounts placed in 
trust after such date and to the alloca-
tion of income derived from such 
amounts, see paragraph (c) (5) of 
§ 53.4947–1. 

(ii) Income portion of distributions to 
private foundations. For purposes of 
subdivision (i) of this subparagraph, 
the income portion of a distribution 
from a section 4947(a)(2) trust to a pri-
vate foundation in a particular taxable 
year of such foundation shall be the 
greater of: 

(a) The amount of such distribution 
which is treated as income (within the 
meaning of section 643(b)) of the trust, 
or 

(b) The guaranteed annuity, or fixed 
percentage of the fair market value of 
the trust property (determined annu-
ally), which the private foundation is 
entitled to receive for such year, re-
gardless of whether such amount is ac-
tually received in such year or in any 
prior or subsequent year. 

(iii) Limitation. Notwithstanding sub-
divisions (i) and (ii) of this subpara-
graph, a private foundation shall not 
be required to distribute a greater 
amount for any taxable year than 
would have been required (without re-
gard to this subparagraph) for such 
year had the corpus of the section 
4947(a) (2) trust to which the distribu-
tion described in subdivision (ii) of this 
subparagraph is attributable been 
taken into account by such foundation 
as an asset described in paragraph (c) 
(1) (i) of this section. 
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